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§719.16 Extension of time.

The parties may extend any applica-
ble time limitation by stipulation filed
with the ALJ before the time limita-
tion expires, or the ALJ may, on the
ALJ’s own initiative or upon applica-
tion by any party, either before or
after the expiration of any applicable
time limitation, extend the time , ex-
cept that the requirement that a hear-
ing be demanded within 15 days, and
the requirement that a final agency de-
cision be made within 30 days, may not
be modified.

§719.17

All parties shall have the oppor-
tunity to file post-hearing submissions
that may include findings of fact and
conclusions of law, supporting evidence
and legal arguments, exceptions to the
ALJ’s rulings or to the admissibility of
evidence, and proposed orders and set-
tlements.

Post-hearing submissions.

§719.18

(a) Initial decision. After considering
the entire record in the case, the ALJ
will issue an initial decision based on a
preponderance of the evidence. The de-
cision will include findings of fact, con-
clusions of law, and a decision based
thereon as to whether the respondent
has violated the Act. If the ALJ finds
that the evidence of record is insuffi-
cient to sustain a finding that a viola-
tion has occurred with respect to one
or more allegations, the ALJ shall
order dismissal of the allegation(s) in
whole or in part, as appropriate. If the
ALJ finds that one or more violations
have been committed, the ALJ shall
issue an order imposing administrative
sanctions.

(b) Factors considered in assessing pen-
alties. In determining the amount of a
civil penalty, the ALJ shall take into
account the nature, circumstances, ex-
tent and gravity of the violation(s),
and, with respect to the respondent,
the respondent’s ability to pay the pen-
alty, the effect of a civil penalty on the
respondent’s ability to continue to do
business, the respondent’s history of
prior violations, the respondent’s de-
gree of culpability, the existence of an
internal compliance program, and such
other matters as justice may require.

Decisions.

§719.19

(c) Certification of initial decision. The
ALJ shall immediately certify the ini-
tial decision and order to the Executive
Director of the Office of Liegal Adviser,
U.S. Department of State, 2201 C
Street, NW., Room 5519, Washington,
DC 20520, to the Office of Chief Counsel
at the address in §719.8, and to the re-
spondent, by personal delivery or over-
night mail.

(d) Review of initial decision. The ini-
tial decision shall become the final
agency decision and order unless, with-
in 30 days, the Secretary of State modi-
fies or vacates it, with or without con-
ditions, in accordance with 22 CFR
103.8.

§719.19 Settlement.

(a) Settlements before issuance of a
NOVA. When the parties have agreed to
a settlement of the case, the Director
of the Office of Export Enforcement
will recommend the settlement to the
Secretary of State, forwarding a pro-
posed settlement agreement and order,
which, in accordance with 22 CFR
103.9(a), the Secretary of State will ap-
prove and sign if the recommended set-
tlement is in accordance with applica-
ble law.

(b) Settlements following issuance of a
NOVA. The parties may enter into set-
tlement negotiations at any time dur-
ing the time a case is pending before
the ALJ. If necessary, the parties may
extend applicable time limitations or
otherwise request that the ALJ stay
the proceedings while settlement nego-
tiations continue. When the parties
have agreed to a settlement of the
case, the Office of Chief Counsel will
recommend the settlement to the Sec-
retary of State, forwarding a proposed
settlement agreement and order,
which, in accordance with 22 CFR
103.9(b), the Secretary will approve and
sign if the recommended settlement is
in accordance with applicable law.

(c) Settlement scope. Any respondent
who agrees to an order imposing any
administrative sanction does so solely
for the purpose of resolving the claims
in the administrative enforcement pro-
ceeding brought under this part. This
reflects the fact that the government
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§719.20

officials involved have neither the au-
thority nor the responsibility for initi-
ating, conducting, settling, or other-
wise disposing of criminal proceedings.
That authority and responsibility are
vested in the Attorney General and the
Department of Justice.

(d) Finality. Cases that are settled
may not be reopened or appealed.

§719.20 Record for decision.

(a) The record. The transcript of hear-
ings, exhibits, rulings, orders, all pa-
pers and requests filed in the pro-
ceedings, and, for purposes of any ap-
peal under §719.18 or under 22 CFR
103.8, the decision of the ALJ and such
submissions as are provided for under
§719.18 or 22 CFR 103.8 will constitute
the record and the exclusive basis for
decision. When a case is settled, the
record will consist of any and all of the
foregoing, as well as the NOVA or draft
NOVA, settlement agreement, and
order.

(b) Restricted access. On the ALJ’s
own motion, or on the motion of any
party, the ALJ may direct that there
be a restricted access portion of the
record for any material in the record to
which public access is restricted by law
or by the terms of a protective order
entered in the proceedings. A party
seeking to restrict access to any por-
tion of the record is responsible, prior
to the close of the proceeding, for sub-
mitting a version of the document(s)
proposed for public availability that
reflects the requested deletion. The re-
stricted access portion of the record
will be placed in a separate file and the
file will be clearly marked to avoid im-
proper disclosure and to identify it as a
portion of the official record in the
proceedings. The ALJ may act at any
time to permit material that becomes
declassified or unrestricted through
passage of time to be transferred to the
unrestricted access portion of the
record.

(c) Awvailability of documents.—(1)
Scope. A1l NOVAs and draft NOVAs, an-
swers, settlement agreements, deci-
sions and orders disposing of a case will
be displayed on the BIS Freedom of In-
formation Act (FOIA) Web site, at
hitp://www.bis.doc.gov/foia, which is
maintained by the Office of Adminis-
tration, Bureau of Industry and Secu-
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rity, U.S. Department of Commerce.
This office does not maintain a sepa-
rate inspection facility. The complete
record for decision, as defined in para-
graphs (a) and (b) of this section will be
made available on request.

(2) Timing. The record for decision
will be available only after the final
administrative disposition of a case.
Parties may seek to restrict access to
any portion of the record under para-
graph (b) of this section.

§719.21 Payment of final assessment.

(a) Time for payment. Full payment of
the civil penalty must be made within
30 days of the effective date of the
order or within such longer period of
time as may be specified in the order.
Payment shall be made in the manner
specified in the NOVA.

(b) Enforcement of order. The govern-
ment party may, through the Attorney
General, file suit in an appropriate dis-
trict court if necessary to enforce com-
pliance with a final order issued under
the CWCR. This suit will include a
claim for interest at current prevailing
rates from the date payment was due
or ordered.

(c) Offsets. The amount of any civil
penalty imposed by a final order may
be deducted from any sum(s) owed by
the United States to a respondent.

§719.22 Reporting a violation.

If a person learns that a violation of
the Convention, the Act, or the CWCR
has occurred or may occur, that person
may notify: Office of Export Enforce-
ment, Bureau of Industry and Security,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Room H-4520, Washington, DC 20230;
Tel: (202) 482-1208; Facsimile: (202) 482—
0964.

PART 720—DENIAL OF EXPORT
PRIVILEGES

Sec.

720.1 Denial of export privileges for convic-
tions under 18 U.S.C. 229.

720.2 Initiation of administrative action de-
nying export privileges.

720.3 Final decision on administrative ac-
tion denying export privileges.

720.4 Effect of denial.
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